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Suclularin iadesi islemi, bulundugu Ulkeden bagka bir
ilkede isledigi suctan dolayr hakkinda sorusturma veya
kovusturma yirdtllen veya hikimld olan sahsin, bahsi
gecen adli sire¢ dolayisiyla s6z konusu ilkeye teslimini
ifade eder. Sinirdigl ise, devletlerin Ulke glivenligi veya
kamu dizeni agisindan davranislarini tehlikeli gérdukleri
yabancilart Ulkelerinden ¢ikarmalari islemidir. Suclularin
iadesi ve sinirdigt islemlerinin ortak noktasl, vatandas
hakkinda uygulanamamalari ve sadece yabancilar
hakkinda uygulanabilmeleridir. Ancak yabanci olmakla
birlikte, bazi temel insan haklari ihlallerine maruz
kalacagl ydniinde tehlike bulunan kisilere, miltecilik vb.
statiiler verilmek suretiyle veya iade yasaklarl getirilerek
uluslararasi koruma saglanmig ve bu kigilerin sinirdisi veya
iade edilmeleri engellenmistir.

Bu konudaki en temel uluslararasi metin, 1951
Tarihli Miiltecilerin Hukuki Durumuna iliskin Cenevre
Sozlesmesi‘dir. Bu Sézlesme’nin 33. maddesinde, “Hicbir
Taraf Devlet, bir milteciyi, irki, dini, tabiiyeti, belli bir sosyal
gruba mensubiyeti veya siyasi fikirleri dolayisiyla hayati
ya da 0zglirl(igti tehdit altinda olacak Glkelerin sinirlarina,
her ne sekilde olursa olsun geri gbndermeyecek veya
fade etmeyecektir.” hikmi yer almaktadir. Bu hikimle,
maruz kaldiklari zulim sebebiyle kendi dlkelerini terk
etmek zorunda kalan ve bu sebeple kendi devletinin yasal
korumasindan vyararlanamayan kisilere uluslararasi
koruma saglanmakta ve Sozlesmeye taraf devletlere,
llkelerinde bulunan miltecileri geri gondermeme
yikimlaligl yiiklenmektedir.

Doktrinde “non-refoulement ilkesi” olarak adlandirilan
bu ilkeye, daha sonra hazirlanan pek ¢ok uluslararasi
s6zlesmede de yer verilmistir. Bunlar arasinda 6zellikle;
iskenceye ve Zzalimane Gayriinsani veya Kiclltlc
Muamele veya Cezaya Kargl BM Sozlegmesi, Suglularin
iadesine Dair Avrupa Sozlesmesi, Sinirdtesi Organize
Suclara iliskin BM Sozlesmesi sayilabilir. Avrupa insan
Haklari Sozlesmesi'nin de, agikca s6z edilmese bile
zimnen bu ilkeyi icerdigi ifade edilmektedir. Uluslararasi
sOzlesmelerde yaygin bir sekilde yer verilmis olmasi da
dikkate alinarak soz konusu ilkenin “w/uslararasi orf ve
adet hukuku kurali” oldugu, hatta ilkenin “jus cogens”
niteligi tasidigi belirtilmektedir.

1951 Tarihli Cenevre Sozlesmesi‘ne gore, geri génderme
yasagl milteci statlisiine sahip olan Kkisiler icin gecerli

Extradition of offenders refers to the delivery of a person,
against whom an investigation or prosecution is carried
out or who is convicted for an offence committed in
another country, to the country in question on account of
a legal procedure. Deportation, however, is the removal
of non-citizens deemed risky as a means of ensuring
national security and public order of a State. The common
ground of extradition and deportation is that it cannot
be imposed upon citizens but, is only applicable to
non-citizens. However, the return of persons who are
non-citizens and are in danger of being exposed to an
infringement of basic human rights may be prohibited by
granting them a refugee status, etc or prohibited return
and placed under international protection.

Thekeyinternational documenton this matteristhe 1951
Geneva Convention on the Status of Refugees. Article 33
ofthe Convention included the provision, “No Contracting
State shall expel or return a refugee in any manner
whatsoever to the frontiers of territories where his life
or freedom would be threatened on account of his race,
religion, nationality, membership of a particular social
group or political opinion.” This provision ensures that
persons who are forced to flee from their countries due to
persecution and are no longer able to receive protection
from their own country are accorded international
protection and States who are party to the Convention
have the obligation to not return refugees in their own
countries.

This principle, referred to as the "non-refoulement
principle” in the doctrine, has also been featured in a
number of international conventions. These include
the UN Convention Against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, the
European cConvention on Extradition, UN Convention
Against Transnational Organized Crimes. The European
Convention on Human Rights implicitly includes
this principle even though it is not explicitly stated.
considering that it is widely used in international
conventions, the said principle is known as the “rule
of customary international law” and that it bears the
attribute of “jus cogens.”

According tothe 1951 Geneva convention, the prohibition
of return will apply to persons with a refugee status. As
per Article 1 of the Convention, the term refugee applies
to any person who, as a result of events occurring before
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olacaktir. S6zlegme’nin 1. maddesinin 2. fikrasina gore;
1 0cak 1951'den dnce meydana gelen olaylar sonucunda
ve Irki, dini, tabiiyeti, belli bir toplumsal gruba mensubiyeti
veya siyasi gorusleriyliziinden zulme ugrayacagindan hakli
sebeplerle korktugu icin, vatandasi oldugu Glkenin disinda
bulunan ve bu Glkenin korumasindan yararlanamayan ya
da soz konusu korku nedeniyle yararlanmak istemeyen
yahut tabiiyeti olmayan ve bu tiir olaylar sonucu dnceden
yasadigl llkenin disinda bulunan, oraya dénemeyen yahut
da soz konusu korku nedeniyle donmek istemeyen kisiler
miilteci olarak kabul edilmistir.

Ancak Sozlesmeye katilan Ulkelere, milteci statlsinin
kapsamini belirlemek agisindan yer ve zaman yonlnden
sinirlama  getirme imkani  verilmistir.  Ulkemiz de
Sozlesmenin  42. maddesi ile verilen bu imkan
dogrultusunda, “1 Ocak 1951 tarihinden Gnce cereyan
eden hadiseler dolayisiyla Avrupa’dan gelenler”in miilteci
sayilacagini beyan etmistir.

Daha sonra hazirlanan, 1967 tarihli Miltecilerin Hukuki
Durumlarina Dair New York Protokoli ile, 1951 Tarihli
Cenevre Sozlesmesi‘nde 0Ongoriilen zaman sinirlamasi
kaldinlmistir. Bununla birlikte Ulkemiz bu Protokoli
onaylarken cografi sinirlamayi sakl tutmustur. Boylece,
Tlrkiye her hangi bir zaman sinirlamasi olmaksizin, sadece
Avrupa’da cereyan eden hadiseler dolayisiyla Ulkemize
gelenleri milteci olarak kabul edecegini aciklamistir.

Konuya iliskin olarak hukukumuzdaki temel hikimler,
6458 sayill "Yabancilarve Uluslararasi KorumaKanunu'nda
(YUKK) bulunmaktadir. Bu kanundaki dizenlemeler
yukarida deginilen uluslararasi sdzlesme hikimleri ile
uyumlubirsekilde kalemealinmistir. Soyle ki; YUKK'na gore,
kisinin milteci veya benzer bir statiyl kazanabilmesi icin
“Irki, dini, tabiiyeti, belli bir toplumsal gruba mensubiyeti
veya siyasi diisiincelerinden dolayi zulme ugrayacagindan
hakli ~ sebeplerle  korktugu i¢cin  vatandasi —oldugu
llkenin disinda bulunan ve bu (lkenin korumasindan
yararlanamayan ya da sz konusu korku nedeniyle
yararlanmak istemeyen yabanci veya bu tiir olaylar sonucu
dnceden yasadigi ikamet iilkesinin disinda bulunan, oraya
ddénemeyen veya soz konusu korku nedeniyle donmek
istemeyen vatansiz kisi” olmasi gerekmektedir. Eger bu
kapsama giren kisi “Avrupa (llkelerinde meydana gelen
olaylar nedeniyle” s6z konusu durumda ise multeci (YUKK
m. 61), “Avrupa llkeleri disinda meydana gelen olaylar
sebebiyle”s6z konusu durumda ise sartl multeci (YUKK m.
62) sayilacaktir.

YUKK'nin yirirlige girmesinden o6nceki donemde
uygulanan ve kisaca Go¢ Yonetmeligi olarak adlandirilan
konuya iliskin 1994 tarihli Y6netmelikte sartli multeci

1 January 1951 and owing to well-founded fear of being
persecuted for reasons of race, religion, nationality,
membership of a particular social group or political
opinion, is outside the country of his nationality and is
unable or,owing to such fear, is unwilling to avail himself
of the protection of that country; or who, not having a
nationality and being outside the country of his former
habitual residence as a result of such events, is unable or,
owing to such fear, is unwilling to return to it.

However, States acceding to the Convention have been
given the opportunity to place geographic and temporal
limitations in order to designate the scope of the refugee
status. According to Article 42 of the3 convention, Turkey
has declared that “persons fleeing events occurring before
January 1 1951 and within Europe shall be deemed as a
refugee.

With the 1967 Protocol Relating to the Status of Refugees,
which was prepared at a later date, lifted temporal
restrictions anticipated in the 1951 Geneva Convention.
Turkey has retained the rights to geographic limits when
ratifying this Protocol. Hence, Turkey has declared to
deem, without placing any temporal limitations, those
fleeing from events occurring in Europe as refugees.

The basic provisions of our law as regards this matter can
be found in Law 6458 on Foreigners and International
Protection. The regulations in this law have been
amended in accordance with the provisions of the
international convention referred to above. Namely,
for a person, according to the Law on Foreigners and
International Protection, to be granted refugee status or
the like, that person must “owing to well-founded fear of
being persecuted for reasons of race, religion, nationality,
membership of a particular social group or political
opinion, is outside the country of his nationality and is
unable or,owing to such fear, is unwilling to avail himself
or herself of the protection of that country; or who, not
having a nationality and being outside the country of
former habitual residence as a result of such events, is
unable or, owing to such fear, is unwilling to return to it”
(Article 62) and those who have experienced these “as a
result of events occurring outside European countries”
shall be allowed conditional refugee status (Article 62).

The 1994 Immigration Act, which was implemented
during the period before the Law on Foreigners and
International Protection entered into force, does not
include the notion of conditional refugee and instead,
uses the term asylum seeker. The term asylum seeker,
in resources on international law, is used for refuges
applicants whose procedures have not been concluded
yet.
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kavramina yer verilmemekte ve bunun yerine siginmaci
kavrami kullaniimaktayd. Uluslararasl hukuk
literatlrlinde ise siginmaci kavrami, miltecilik bagvurusu
yapmis olmakla beraber heniiz islemleri tamamlanmamig
kisilericin kullaniimaktadir.

YUKK'na gore, milteci veya sartl multeci olmadigi halde
kendilerine korunma saglanan tciincli grup yabancilar da
bulunmaktadir. Bunlar, YUKK m. 63'te; “(7) Miilteci veya
sartll mdlteci olarak nitelendirilemeyen, ancak mense
lilkesine veya ikamet (ilkesine geri gonderildigi takdirde;
a) Oliim cezasina mahkdm olacak veya élim cezasi infaz
edilecek, b) Iskenceye, insanlik disi ya da onur kirici ceza
veya muameleye maruz kalacak, ¢) Uluslararasi veya
llke genelindeki silahli ¢atisma durumiarinda, ayrim
gozetmeyen siddet hareketleri nedeniyle sahsina yonelik
ciddi - tehditle karsilasacak, olmasi nedeniyle mengse
Ulkesinin  veya ikamet
llkesinin korumasindan
yararlanamayan veya
S0z  konusu  tehdit
nedeniyle  yararlanmak
istemeyen yabanci ya |
da vatansiz kisi” olarak
tarif edilmistir. Bunlar
zaman zaman "B statlli
milteci”  olarak  da
adlandiriimaktadir.

Milteci, sartll  multeci
veya kendilerine
uluslararasl koruma

saglanan diger kisilerin geri gonderilmesi YUKK'nun 4.
maddesinde yasaklanmistir.

“Non-refoulement ilkesi“nin sadece sinirdisi islemlerini
degil, ayni sonucu doguran suclu iadesi vb. butiin islemleri
kapsadigl belirtiimektedir. zaten benzer dizenlemelere,
ifade seklinde bazi farkliliklar bulunmakla beraber,
suclularin iadesine Dair Avrupa Sozlesmesi (SIDAS) ve
suclularin iadesine dair mevzuatimizda da yer verilmigtir.

SIDAS'IN 3. maddesine gore; “(..) Kendisinden iade talep
edilen taraf, (..) vaki iade talebinin bir sahsi irk, din, milliyet
veya siyasi kanaat cihetinden takip veya cezalandirmak
gayesiyle yapildigina veya bu sahsin vaziyetinin bu
sebeplerden biri dolayisi ile agirlasabilecegine dair ciddi
sebepler mevcut olduguna kanaat hasil ettigi takdirde”
kisiyi iade etmeyecektir. Sozlesme'de bazi istisnalari
ongoriilen bu hiikiim ile, Non-refoulement ilkesi SIDAS'a
dayansitimigtir.

23.04.2016 tarihinde kabul edilen ve i¢ hukukumuz
acisindan konuyu diizenleyen 6706 sayili Cezai Konularda
Uluslararasi Adli isbirligi Kanunu'nun, “Adli is birligi

According to the Law on Foreigners and International
Protection there is a third group of foreigners who have
neither been granted refugee nor conditional refugee
status. As per Article 63 of the Law, these persons are
referred toas “(1) persons, who neither could be qualified
asarefugee norasaconditional refugee, if returned to the
country of origin or country of habitual residence would:
a) be sentenced to death or face the execution of the
death penalty; b) face torture or inhuman or degrading
treatment or punishment; ¢) face serious threat to
himself or herself by reason of indiscriminate violence in
situations of international or nationwide armed conflict;
and therefore is unable or for the reason of such threat
is unwilling, to avail himself or herself of the protection
of his country of origin or country of habitual residence.”
These persons are, now and then, recognized as "B-Status
refugees.”

Article 4 of the Law
on  Foreigners  and
International Protection
prohibits the return of
refugees,  conditional
refugees or those who
have been  granted
international protection.

It should be noted
that the Principle of
Non-refoulement  not
only encapsulates the
deportation process but
all return procedures
that cause the same results as that of return, etc. Similar
regulations, with differences in expression of terms, have
been included in the European Convention on Extradition
andin the legislation on extradition.

As per Article 3 of the European Convention on Extradition,
“(..) if the requested Party has substantial grounds for
believing that a request for extradition for an ordinary
criminal offence has been made for the purpose of
prosecuting or punishing a person on account of his
race, religion, nationality or political opinion, or that
that person’s position may be prejudiced for any of these
reasons,” extradition shall not be granted. with some
exceptions foreseen to the provision in the convention,
the principle of Non-refoulement is also included in the
European Convention on Extradition.

Article 4 entitled "Rejection of requests for judicial
cooperation” and Article 11 entitled “Cases requiring the
rejection of extradition” of Law 6706 on International
judicial Cooperation in Criminal Matters, which was
adopted on 23.04.2016 and which regulated the matter
in Turkish national law, provides that requests for
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taleplerinin reddi” baslikli 4. maddesi ile “iadenin kabul
edilemeyecegi haller” bashkli 11. maddesinde; “(.)
kisinin irki, etnik kdken, dini, vatandasligi, belli bir sosyal
gruba mensubiyeti veya siyasi gorisleri nedeniyle bir
sorusturma veya kovusturmaya maruz birakilacagina veya
cezalandirilacagina ya da iskence veya kéti muameleye
maruz kalacagina dair inandirici nedenlerin bulunmasi, (...)
hallerinde” adli yardimlagma veya iade taleplerinin kabul
edilmeyecegi aciklanmistir. Kanun‘un 11. maddesinde
ayrica; “(..) lade talebinin, 6liim cezasi veya insan onuru
ile bagdasmayan bir ceza gerektiren suglara iliskin
olmasi” halinde de, iade talebinin ancak talep eden devlet
tarafindan, éngoriilen cezanin infaz edilmeyecegine dair
yeterli teminat verilmesi halinde kabul edilebilecegi
belirtilmektedir. BOylece yukarida bahsedilen uluslararasi
sozlesmeler ile uyumlu bir diizenleme yapiimistir.

Ulkemizde sinirdisi islemleri icisleri Bakanligr tarafindan,
suclularin iadesi iglemleri ise Adalet Bakanligi tarafindan
ylritilmektedir. Bu sebeple uygulamada geri génderme
ve iade yasagi, sinirdisi islemlerinde icisleri Bakanlig
tarafindan, iade siirecinde ise Adalet Bakanligl ve iade
yargilamasini yapan adli merciler tarafindan dikkate
alinacaktir.

Ancak geri gdnderme yasaginin giindeme gelebilmesi icin,
oncelikle kisinin kendisine uluslararasi korumasaglanmasi
yonlnde bir bagvuruda bulunmasi ve bunun kabul edilmis
olmasi gerekir. Yani icisleri Bakanligi tarafindan kiginin
muiltecilik, sartl miltecilik veya ikincil koruma talebinin
kabul edilmesi gerekmektedir.

Oysa kisinin iade edilmemesi icin kendisinin bdyle bir
bagvuruda bulunmasina gerek bulunmadigl gibi, her
hangi bir makam tarafindan kendisine bdyle bir resmi
sifat verilmesine gerek de yoktur. iade siirecinde iade
yargilamasini yapan adli mercii veya merkezi makamin,
jade vasaklarinin bulundugu yoniinde bir tespitinin
bulunmasi yeterlidir.

Diger yandan iade slrecinde, iade yargilamas! yapan agir
ceza mahkemesinin kiginin iade edilebilir olduguna karar
vermesinden sonra, iade isleminin gerceklestirilebilmesi
icin 6706 sayili Kanun‘un 19. maddesi geregince icisleri
Bakanhgindan gorls alinmaktadir. Ayrica, 6706 sayili
Kanun‘un 12. maddesinde; “(7) Yabanci, iade sirecinde
Merkezi Makamin goriisi alinmaaan sinir dist edilemez.
(2) Yabanci, Merkezi Makamin goriisd alinmadan, iade
talebi reddedilen deviete sinir disi edilemez.” hiikmine
yer verilmistir. Boylece geri gdnderme yasagl acisindan,
Adalet Bakanlig tarafindan takip edilen iade siireci ile,
icisleri Bakanligi tarafindan takip edilen sinirdigi iglemleri
arasinda koordinasyon saglanmig olmaktadir.

judicial cooperation and extradition shall be rejected
in cases where, “Convincing grounds are available that
the person subject to the request would be exposed to
an investigation or prosecution or be punished or be
exposed to torture orill treatment because of his/her race,
ethnic origin, religion, nationality, his/her connection to
a certain social group or political opinions.” Furthermore,
in Article 11 itisindicted that in cases where “The request
for extradition is related to offences which require capital
punishment or a sentence incompatible with human
dignity,” the request for extradition shall be accepted
provided that the Requesting State provides sufficient
guarantee nottoexecute thestipulated sentence. Thereby,
an arrangement compatible with the above-mentioned
international conventions has been made.

In Turkey, deportation procedures are carried out by the
Ministry of Interior and extradition by the Ministry of
Justice. For this reason, prohibitions of expulsion and
return shall be taken into consideration by the Ministry
of Interior during deportation procedure and during the
process of extradition by the Ministry of Justice and judicial
authorities who conduct the extradition proceedings.

For the prohibition of expulsion becomes a currentissue, a
person must first submit an application for international
protection which must be approved. In other words, the
Ministry of Interior should approve the applicant’s status
as refugee, conditional refugee or request for secondary
protection.

While there is no need for a person to submit an
application himself for extradition, it is also unnecessary
for any authority to accord him with an official status. It
is sufficient for the judicial authority or central authority
conducting the extradition proceeding during the process
of extradition to provide information that prohibitions of
extradition are present.

onthe other hand, during the extradition procedure, after
the assize court conducting the extradition proceeding
rules that the person can be extradited, The Ministry of
Interior is consulted, as per Article 19 of Law No. 6706,
for the extradition process to be carried out. Article 12 of
Law No. 6706 includes the provision, ” (1) The foreigner
may not be deported without taking the opinion of the
Central Authority during the process of extradition. (2)
The foreigner may not be deported, without taking the
opinion of the Central Authority, to the State whose
request for extradition was rejected. Thus, in terms of
expulsion, coordination is facilitated between by the
Ministry of Justice, which attends to the return process,
and the Ministry of Interior, which follows-up on the
deportation process.
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